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IN THE CIRCUIT COURT OF PULASKI COUNTY. 



Hickman E. Morgan v. N. & W. Ry. Company. 
March, 1909. 

1. Trespass by Stock — Fences. — The common-law rule requiring 
the owner of stock to keep them within his own close, does not pre- 
vail in Virginia, except where the no-fence law is in force, as it is 
not in Pulaski county, and each landowner must fence against his 
neighbor's stock, except in case of a line fence under the statute ap- 
plicable. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 384.] 

2. Railroad's Duty to Fence Right of Way. — Independent of stat- 
ute, a railroad company is not obliged to fence its right of way, if it 
choose to leave the land open. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 379.] 

3. Same — Line Fences. — Under § 1258 (1294, d, 12) of the Code, pro- 
viding that "Every railroad company shall cause to be erected along 
its line and on both sides of its roadbed lawful fences," etc., taken in 
conection with §§ 1259, 1260, 1261 (1294 d, 13-14-15), on the same 
subject, a railroad company is not obligated to build and maintain 
line fences between its land or right of way and the lands of adjoin- 
ing landowners. It is only required to fence its roadbed where neces- 
sary to prevent stock from getting upon its track, and when the in- 
jury complained of is not due to stock getting upon its track, it is a 
matter of no consequence whether the roadbed was fenced or not. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 379, 
380.] 

4. Same — Liability for Trespass by Cattle Passing under Track. — 
Where a railroad right of way is the dividing line between two land- 
owners, and is fenced on both sides, except at a necessary culvert, 
where the fences are brought in to each side of the culvert, so as to 
make it impossible for cattle to get upon or over the track, the fact 
that cattle of one landowner can and do pass through the culvert un- 
der the track and trespass upon the other landowner does not make 
the railroad company liable to the latter for the damage, as it com- 
mitted no breach of duty in not obstructing such passage through 
the culvert. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 379, 380.] 

Thornton L. MassiE, J. The agreed facts in this case are as 
follows : The right of way of the railway company is the dividing 
line between enclosed lands of Thomas Boyd and Hickman E. 
Morgan. The right of way is lenced on both sides, except at a 
culvert, at a ravine where the railway's fences connect with each 
wing of the culvert, leaving a space, or way, called a culvert, un- 
der the railroad bed ample for trie passage of cattle from one side 
of the railroad to the other. This culvert is twelve feet high 
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and 11.83 feet wide, and was necessary to permit the escape of 
surface water passing down the ravine, which is crossed by the 
railroad track. A fence could be erected across this ravine, but 
storm waters would wash it away. This ravine, or hollow, is 
dry except during wet seasons. 

The cattle of Thomas Boyd went under the railroad track, 
through this culvert, and across the right of way to the lands 
of Hickman E. Morgan, and destroyed his crops and damaged 
him sixty dollars. It is contended by the plaintiff, Morgan, that 
it was the duty of the company to swing a gate, or keep a fence 
across the culvert, which would prevent the passage of stock 
through the same, and that having failed in this alleged duty, it 
is answerable for the said damages done to plaintiff's crops by 
the cattle of said Boyd. 

It is admitted that the cattle did not and could not cross the 
tracks of the said company. 

It is contended by the railroad company that it is not re- 
quired to fence except to prevent cattle from straying upon its 
tracks, and thereby getting injured, or killed, or causing ac- 
cidents, and as the roadbed was so constructed at this point as 
to prevent cattle getting upon its track, or roadbed, it is not li- 
able for said damages done by Boyd's cattle to plaintiff's crops. 
Under the common law, it was the duty of the owner of stock 
to confine them within his own enclosures, and he was liable 
for damage done by them to the lands of others if he failed to 
keep them within his own close. 

This rule does not prevail in Virginia, except where the "No- 
fence law" is in force, and as a general rule each landowner 
must fence against his neighbors' stock, and the owner of the 
stock is not liable for the trespasses, except where the trespass 
is done on lands enclosed by a lawful fence, or by boundaries 
declared by law to be lawful fences. The "No-fence law" has 
not been put into operation in Pulaski County, and so each 
landowner here must fence against his neighbors' cattle, ex- 
cept where there is a line fence which is controlled by statute. 

Therefore, independent of statute, the railway company was 
under no obligations to fence the lands, if it chose to leave the 
lands open, and by statute (see § 2053, Code, 1904), it is pro- 
vided that where two or more persons have lands adjoining, 
each of them shall make and maintain a just proportion of the 
division, or line, fence between them, except the owner or own- 
ers of either of the adjoining lands may choose to let such land 
lie open. 

But it is contended that it was the duty of the railway com- 
pany to fence both sides of its right of way to prevent the pas- 
sage of stock across the right of way to adjoining lands, under 
§ 1258 (also § 1294d, 12) of the Code. This section provides 
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that "Every railroad company shall cause to be erected along 
its line and on both sides of its roadbed lawful fences, etc." 

Section 1259 (§ 1294d, 13) provides that the section above 
quoted from, so far as it relates to fencing, "Shall not apply 
to any part of a railroad located within the corporate limits of a 
city or town, or between the terminals of switches, etc. ; nor 
to any part of the railroad where there is a cut or embankment 
with sides sufficiently steep to prevent the passage of stock at 
such place, etc." 

Section 1260 provides that the company shall not be liable 
for any injury to any person or property on such part of its 
tracks as might be enclosed as required by § 1258 above re- 
ferred to, except it shall be liable for willful negligence, etc. 

Section 1261 provides that in any action or suit against a 
railroad company for injury on any part of its track not en- 
closed as required, it shall be unnecessary to show that the in- 
jury was caused by the negligence of the company. 

It seems from an examination of these statutes that they 
were intended to prevent stock from straying upon the tracks 
of the company, and getting injured, or causing accidents ; and 
it was not the intention of the Legislature to make the railroad 
company build and maintain line fences between its lands and 
that of adjoining landowners. It may be that damages were al- 
lowed to the landowners for erecting and maintaining line 
fences when the land was first appropriated by the railway com- 
pany. It has been held that notwithstanding that it is the duty 
of the railroad company to fence its roadbed, it is proper for 
the commissioners to allow the landowner in condemnation pro- 
ceedings the cost of erecting and maintaining fences along the 
right of way. N. & W. Ry. Co. v. Stephens, 85 Va. 302. 

But whether that was done or not, is not material, because 
the railway company is only required to fence its roadbed where 
necessary to prevent stock from getting upon it track, and where 
the injury complained of is not an injury caused by stock stray- 
ing upon the track, it is a matter of no consequence whether the 
roadbed was fenced or not, as the injury is not the result of any 
breach of duty, or negligence, of the company. 

The railway company is not required by the statute either to 
fence its right of way or its lands, it is simply required to fence 
its "roadbed." Roadbed has a definite legal meaning and does 
not include "right of way," but "right of way" includes "road- 
bed." "Roadbed" is define to be "the foundation upon which 
the superstructure of a railroad rests; the term roadway (which 
is synonymous with right of way) has a more extended applica- 
tion as applied to railroads. In addition to the part denominated 
roadbed, the roadway includes whatever space of ground is al- 
lowed by law to the company upon which to construct its road- 
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bed, and lay its track, i. e., the right of way." 24 Am. & Eng. 
Encyc. Law 988. 

If the statute required the company to fence its "lands," or 
"its right of way," there would be some ground for contending 
that it violated its duty in this case, for then it could well be ar- 
gued that it must build and maintain line fences, but it does not 
do this, but simply requires the "roadbed" to be fenced, or en- 
closed. There could be but one reason for this, and that is to 
keep stock from straying on the track. Why should it require 
simply the roadbed to be fenced, if the purpose of the legisla- 
ture was to make the company provide line fences? The words 
most appropriate to be used to express such a meaning would be 
"lands," or "right of way." 

To carry the contention of the plaintiff to its logical conclusion 
would be to hold that the railway company would be required to 
run a fence on each side of its right of way wherever it crosses 
a non-navigable stream, no matter how deep its waters were, 
if the stream was not declared a lawful fence by law, although 
the tracks of the railroad were on a bridge many feet above the 
stream ; and where the same man should own the stream on both 
sides of the bridge, the railroad company would still have to run 
two fences through the stream, however large it 'might be, al- 
though the construction of the bridge did not in the least dis- 
turb existing enclosures. Again when we look at the penalty 
prescribed for the failure to fence, we find what? That the com- 
pany is liable for any injury caused? Not all. It is liable sim- 
ply for injury done "to property on any part of its track." 

Again, § 1260 provides that if the roadbed is enclosed, it shall 
not be liable for injury to "any person or property upon its 
track," and by § 1261 it is provided, in a suit for injury to any 
property "on any part of its track not enclosed" it will not be 
necessary to prove negligence on the part of the company. 
Council for plaintiff quotes the case of Sanger v. C. & O. Ry. 
Co., 102 Va. 86, to sustain his contention. This authority does 
not sustain his contention. If it is authority at all in this case, it 
sustains the decision herein expressed, because on page 94 of 
the report, Judge Cardwell says : 

"It was clearly the object of the Legislature, as we construe 
it, to afford protection to passengers and property passing over 
a railroad, and to this end to require fences wherever stock or 
cattle were likely to stray on to the track of a railroad ; the sec- 
tion immediately following specifying the points at which it was 
not deemed necessary to the object in view to fence the track." 

We are disposed to give the railway fence law a liberal con- 
struction, but the defendant company having so fenced its road- 
bed at the point in question as to carry out the object of that 
law, as we construe it, that is, to prevent stock going upon its 
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roadbed and to prevent injury to property and passengers 
thereon, it being admitted that the stock could not stray upon the 
roadbed at the point in question, and no damage being claimed 
for that reason, we feel constrained to hold that the defendant 
company is not liable in this case, and judgment will go accord- 
ingly. 

Note. 

Obviously the liability of the railroad company for failure to fence 
in instances of the kind set forth in this case depends on the purposes 
for which a railroad is required to erect fences along its line. If the 
entire purpose of such requirement is to prevent stock from getting 
on the track and thus provide security for the animals themselves 
and also the traveling public, the decision is obviously correct. But 
the rule would be otherwise if the company is also required to fence 
to prevent stock from trespassing upon the crops in adjoining fields; 
and this view has been held by the Missouri court of appeals (Baker 
v. Chicago, etc., Ry. Co., 41 Mo. App. 263) in which case the court in 
passing upon this point, remarked: "Without going into the ques- 
tion whether the railway company was liable to an action for dam- 
ages resulting from not fencing across the channel of the stream 
proper, which was only from ten to fifteen feet wide, and leaving that 
out of consideration, it yet appears from the testimony that there was 
space under the bridge, on either side of the branch, which might 
properly have been fenced without injury or obstruction to the 
stream. We do not agree to the proposition that a railroad company 
need only erect such fences as will keep animals off of the track. If 
such was the law, the depressions to be found in all level fields and 
over which the railroad builds bridges or trestle work need not be 
fenced. The true interpretation of the statute is that it requires not 
only that animals shall be fenced off the track, but also that they may- 
be prevented from trespassing by passing over or under the track, 
where it may be fenced." For a recent decision holding that neither 
the common law nor the statute of Tennessee making railroads liable 
for stock killed where tracks are not properly fenced, made the rail- 
road liable for the_ death of an employee due to the absence of such 
fence, see Gill v. Louisville, etc., R. Co., 165 Fed. Rep. 438, post, p. 
167, "Notes of Cases." 



